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In the Matter o )

Consumer and Government Affairs Bureau Seek)§ CG Docket No. 18-152
Comment on Interpretation of the Telephone )
Consumer Protection Act in Light of D.C. Circuit’s)
ACA International Decision )

Rules and Regulations Implementing the CG Docket No. 02-278

)
Telephone Consumer Protection Act of 1991 g

To: The Commission

COMMENTSOF SYNIVERSE TECHNOLOGIES

Syniverse Technologies, LLC (“Syniverse”) herebgpectfully comments in response to
the Federal Communications Commission’s (“Commissit) Public Notice in the above-
referenced proceedingsAs the Commission takes a fresh look at somésdhierpretations of
the Telephone Consumer Protection Act (“TCPA”)ight of the D.C. Circuit’s recent decision
in ACA International v. FC( the agency should seize the opportunity to estallinew safe
harbor for callers that rely on reassigned numiag¢alshse tools. As Syniverse has previously
explained, a properly designed safe harbor would fegluce unwanted calls by incenting callers

to use currently available marketplace solutiong&on when a number has been reassigned.

! Consumer and Governmental Affairs Bureau Seeks @otron Interpretation of the
Telephone Consumer Protection Act in Light of th€.[Tircuit’'s ACA International Decisign
Public Notice, CG Docket Nos. 18-152, 02-278, DA4E (rel. May 14, 2018) (“Public
Notice”).

2 ACA Int'l, et al. v. FCC885 F.3d 687 (D.C. Cir. 2018)ACA Int'l").

% SeeComments of Syniverse Technologies, CG Docket Ne69, at 3 (filed Aug. 28, 2017)
(“Syniverse Reassigned Number Database Comments”).



Such an approach would advance multiple Commigsadioy goals in a manner that comports
with the Commission’s legal authority, as articathby the D.C. Circuit.
l. THE COMMISSION SHOULD ADOPT A SAFE HARBOR FOR CALLSTO

REASSIGNED NUMBERS THAT PROTECTS CONSUMERS AND CALLERS
ALIKE

Unwanted calls are an intrusive problem, and then@gsion is appropriately focused
on stopping them. At the same time, however, ¢ésend previously developed before the
Commission makes clear that well-meaning callexe Haced unwarranted liability for calling
numbers for which valid consent previously had belstained’ Indeed, as the Commission
observed in March, “[clJonsumer groups and calléke dave asked for a solution to this
problem.”®

In part to address this conundrum, in 2845 TCPA Omnibus Ordethe Commission
created a one-call safe harbor for calls to reassiqqumber§. The Commission’s consideration
of a safe harbor was a commendable approach tesgltite concerns about calls to reassigned
numbers. An appropriately constructed safe hanmarld serve to both (1) protect consumers in
possession of recently reassigned numbers fromntedaalls, and (2) protect well-meaning
callers intending to contact only those consumérs want (and have consented to) their calls.

The Commission’s one-call safe harbor, however, nedgproperly crafted. First, it

failed consumers by not offering callers any reaéntives to undertake good calling practices.

* See, e.gRules and Regulations Implementing the Teleph@ms@ner Protection Act 40991,
Declaratory Ruling and Order, 30 FCC Rcd 7961, 942 (2015) (2015 TCPA Omnibus
Order’) (discussing petitions and comments from Comadastisumer Banker Association,
Rubio’s Restaurant, Inc., Stage Stores, Inc., amited Healthcare Services, Inc.).

® Advanced Methods to Target and Eliminate Unlawiibétalls Second Further Notice of
Proposed Rulemaking, CG Docket No. 17-59, FCC 18-3Xrel. Mar. 23, 2018) $econd
Robocall FNPRN).

2015 TCPA Omnibus Orde80 FCC Rcd at 800%1 89-90.



Instead, it established an unworkable frameworkfttir@atened to chill calls and messages that
consumers actually wanted and consented to re€elivalso failed well-meaning callers,
offering neither practical nor reliable relief framwarranted TCPA liabilit§. Thus, as
described further below, the D.C. Circuit approtalastruck down the Commission’s one-call
safe harbor approach. And yet, the court leftdiber wide open for a superior replacement.

As a result of the D.C. Circuit’s decision and asatter of good policy, the Commission
can and should take a different approach to ahsafeor for calls to reassigned numbers.
Specifically, as Syniverse has urged previodshe agency should adopt a safe harbor for
companies that rely on existing commercial solgiuch as Syniverse’s Phone Number
Verification Service), but who may still inadvertgncall a reassigned number. Such a safe
harbor would encourage callers to take proactivasmees to prevent inadvertent calls to
reassigned numbers by rewarding them for doing thereby reducing the number of such calls
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overall™" Moreover, as CTIA has explained, “a good faithecashould have greater certainty

’ See, e.gBrief for Amicus Curiae CTIA the Wireless Assoaiatiin Support of Petitioners at
12,ACA Int’l, No. 15-1211 (D.C. Cir. Feb. 24, 2016), 2016 UDSC. Cir. Briefs LEXIS 23, at
*29 (the Commission’s “treatment of calls and mgssato reassigned and wrong numbers
establishes an unworkable framework that chillsat®munications consumers consent to
receive”).

8 See, e.g ACA Int'l, 885 F.3d at 707 (noting that “a caller's reasdmagliance on the previous
subscriber’s consent would be just as reasonable $econd call”)see alsqloint Brief for
Petitionersat 51, ACA Int'l, No. 15-1211 (D.C. Cir. Feb. 24, 2016), 2016 UDSC. Cir. Briefs
LEXIS 25, at *71 (the one-call safe harbor “woulthirarily impose liability for later calls
regardlesswvhether the first call provides any reason to belithe number has been reassigned”
(emphasis in original)).

® See generallByniverse Reassigned Number Database ComnesgslscComments of

CTIA, CG Docket Nos. 17-59, 02-278, at 6-9 (fileddA 28, 2017) (“CTIA Reassigned Number
Database Comments”) (urging revisiting of 2815 TCPA Omnibus Ordand establishment of
a safe harbor).

19 SeeSyniverse Reassigned Number Database Commentsegaso Second Robocall
FNPRMY 7 (“CTIA and others contend that if the Commigssitecides to address the reassigned
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that they are in compliance under the TCPA wherctiler takes reasonable steps to confirm
prior express consent, including for example byagsnarket-based TCPA compliance
solutions[.]™**

Importantly, commercial database solutions likeigsrse’s Phone Number Verification
System are effective in identifying reassigned nersland thus reducing the number of calls to
such numbers. For one retailer, for example, Syseridentified 17,000 numbers in the
retailer’s database recycled per motthAnd Syniverse is not the only solution providettie
market. By encouraging the use of these markegdatutions through a properly constructed
safe harbor, companies like Syniverse will havegugentive to vigorously compete, innovate,
and improve comprehensive TCPA solutions for callesolutions that, in turn, reduce the

number of calls mistakenly made to consumers whoadavant thent?

. THE D.C. CIRCUIT ACA /INT’L DECISION SUPPORTS COMMISSION
ADOPTION OF A PROPERLY CONSTRUCTED SAFE HARBOR

The Commission has the authority to adopt a safeolndor callers that rely on
commercial database solutions — in a manner cemsigtith, and even encouraged by, the D.C.

Circuit decision inACA Int'l — based on the notion of “reasonable reliartée.”

numbers problem, it should adopt a safe harbor ffT@RA violations for callers that use
existing commercial solutions and thereby encoulagader adoption and improvement of
those solutions.”).

1 CTIA Reassigned Number Database Comments at 7.

12 See, e.g.SyniverseSyniverse Phone Number Verification Seryate?
https://www.syniverse.com/products-services/profiinttne-number-verificatioflast visited
June 11, 2018).

13 SeeSyniverse Reassigned Number Database Comment3.at 2-

14 SeePublic Notice at 4 (asking whether the CommissiooLdd “maintain [its] reasonable-
reliance approach to prior express consent”).



While the D.C. Circuit held that the Commissionigeyous one-call safe harbor was
arbitrary and capricious, the court’s decision atjusupports the Commission’s authority to
establish a safe harbor, as long as the safe hsrboafted in a way that aligns with the court’s
interpretation of the reliance expectations creatater the TCPA® Indeed, the court expressly
supported the Commission’s fundamental legal imstgpion that “the TCPA anticipates the
caller’s ability to rely on ‘prior express conséhinterpreted to mean “reasonable reliancef]”
In this regard, the D.C. Circuit stated that “wlzecaller has no knowledge of a reassignment,
the Commission understandably viewed the callesiginoued reliance on the prior subscriber’s
consent to be reasonabf¥.”Further, the D.C. Circuit signaled explicit suppor a safe harbor
based on the reliance of a database solution. rdewpto the court, safe harbor proposals that
envision consulting repositories of information aboeassigned numbers “would naturally bear
on the reasonableness of calling numbers that inafaet been reassigned, and have greater
potential to give full effect to the Commission'snziple of reasonable reliancé®” Stated
another way, a reassigned number safe harbor lba&sadailable commercial database solutions

would be reasonable.

1> See, e.gACA Int'l, 885 F.3d at 692 (finding the Commission’s presiome-call safe harbor
was arbitrary and capricious “at least as defendélde order”);d. at 707 (Commission gave no
explanation of why reasonable-reliance considenatisould support limiting safe harbor to just
one call or messageyee also, e.gid. at 708 (noting a time-based safe harbor couldigeoan
expanded opportunity to learn about a reassignment)

185015 TCPA Omnibus OrdeB0 FCC Rcd at 8009-10 n.312.

" ACA Intl, 885 F.3d at 707 (internal quotations omittes#e also idat 708 (noting that the
Commission “embraced an interpretation of the stayyphrase ‘prior express consent’
grounded in conceptions of reasonable reliance”).

18 1d. at 709.



Accordingly, consistent with this guidance from . Circuit, the Commission has
ample authority to adopt a new, market-driven shébor. Specifically, the agency can and
should adopt a new safe harbor grounded in thestregble reliance” of callers who take
measures to learn of reassignments via consultatiamailable commercial solutions. As
described above, this would allow callers to relyconsent previously received in good faith for
those few instances in which a reassigned numiszslesd.

I[II.  CONCLUSION

Syniverse respectfully urges the Commission tothiseopportunity to adopt a market-
based solution to unwanted calls, by establishingva safe harbor for callers that rely on
currently available reassigned number databass.t@&lich an approach would serve consumers
and callers alike.

Respectfully submitted,

SYNIVERSE TECHNOLOGIES, LLC

By: /s/ Laura E. Binion
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